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CONCORDIA FINANCING COMPANY, LTD, 
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LLC, 
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JUL 2 7 2015 

Respondents ER Financial and Advisory Services, LLC’, Lance Michael Bersch, David 

John Wanzek, and Linda Wanzek (collectively, the “ER Respondents”) object to the Securities 

Division’s proposed Exhibits S-l76(a) and S-l76(b), and the ER Respondents move that the 

Administrative Law Judge enter an order sustaining the objection and directing that the proposed 

exhibits not be admitted into evidence. The Commission’s Rules of Practice and Procedure 

provide that: 

“motions shall conform insofar as practicable with the Rules of Civil Procedure” 

A.A.C. R14-3-106(K) 

“Rules of evidence before the Superior Court of the state of Arizona will be 

generally followed but may be relaxed in the discretion of the Commission or 

To the extent it still exists and is capable of being named a respondent in this matter. 1 
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presiding officer when deviation from the technical rules of evidence will aid in 

ascertaining the facts.” A.A.C. R14-2- 109(K) 

“Any documentary evidence offered, whether in the form of exhibit or introduced 

by reference, shall be subject to appropriate and timely objection.” A.A.C. R14-3- 

109(L) 

“When objections are made to the admission or exclusion of evidence, the grounds 

relied upon shall be stated briefly. The presiding officer shall rule on the 

admissibility of all evidence.” A.A.C. R14-3-109(X). 

0 

Thus, the Arizona Rules of Evidence “generally” apply, but the Administrative Law Judge 

(“ALJ”) has the discretion to permit a “deviation from the technical rules of evidence”. Further, 

documentary evidence is subject to objection, and the ALJ, as the presiding officer, rules on the 

“admissibility of all evidence”. 

The Division’s proposed Exhibits S-l76(a) and S- 176(b) are two copies of the same 

“Desist and Refrain Order” from the California Department of Business Oversight, and the proof 

of service by mail of the order on Respondents David Wanzek and Michael Bersch. The 

California order is irrelevant, unduly prejudicial, and violates the rule of completeness. These are 

all rules of fairness, not technical rules that are subject to relaxation by the ALJ. Accordingly, 

these exhibits should not be admitted into evidence. 

I. The proposed exhibits are not relevant. 

First, the California order is not relevant. The issue here is whether Arizona law was 

violated, not California law. Further, the California order was entered without notice to any of 

the Respondents, and without a hearing or other procedures. Instead, Mr. Bersch and Mr. 

Wanzek had the possibility of making an after-the-fact challenge to the order. However, the order 

contained no financial penalties, restitution or other financial consequences. The order was 

merely a “desist and refrain” order, that is, it told the Respondents to stop doing something - 

something they already stopped doing in 2008, according to the Division’s own allegations. In 

addition, as an out-of-state administrative order, the order was not reportable to the Arizona 

Board of Accountancy, and thus was no threat to Mr. Bersch’s and Mr. Wanzek’s CPA licenses 

- 2 -  
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or livelihoods. Thus, the order had little or no impact on Mr. Bersch or Mr. Wanzek, and they 

made a rational decision to not challenge it. 

In contrast, the stakes in this proceeding are very different. The Division seeks over $8 

million in administrative penalties, restitution, and forfeitures against Mr. Bersch and Mr. 

Wanzek, as well as a “fraud” finding that will imperil their licenses, livelihoods and reputations. 

The only potentially relevant use of the order would be to try to show “collateral 

estoppel”, also known as “issue preclusion”. But issue preclusion is not available here. The 

doctrine of issue preclusion, “bars a party from relitigating an issue identical to one he has 

previously litigated to a determination on the merits in another action. The elements necessary to 

invoke collateral estoppel are: the issue is actually litigated in the previous proceeding, there is a 

full and fair opportunity to litigate the issue, resolution of such issue is essential to the decision, 

there is a valid and final decision on the merits, and there is a common identity of the parties.” 

State ex rel. Winkleman v. Arizona Navigable Stream Adjudication Comm’n, 224 Ariz. 230,244, 

229 P.3d 242,256 (App. 2010). 

The elements of issue preclusion are clearly not met here. There was no “actual 

litigation” in California, only the issuance of a summary desist and refrain order without any prior 

notice to Mr. Bersch or Mr. Wanzek. Moreover, the Division was not a party to the California 

proceeding, so there was no “common identity of the parties”. In addition, Respondents Linda 

Wanzek and ER Financial were not parties to the California order ether, and the order should not 

be admitted against them. Further, given the limited stakes in the California proceeding, there 

was no incentive to litigate it, and thus there was no “full and fair opportunity to litigate the 

issue.” 

Indeed, “courts hesitate to apply preclusion when, for example, the party against whom 

preclusion is sought had no incentive to litigate.” Circle K Corp. v. Indus. Comm’n ofArizona, 

179 Ariz. 422,426,880 P.2d 642,646 (App. 1993); see also Red BluffMines, Inc. v. Indus. 

Comm’n of Arizona, 144 Ariz. 199,205, 696 P.2d 1348, 1354 (App. 1984)(“an exception to the 

application of issue preclusion is that if the party sought to be precluded did not have an incentive 

to obtain a full and fair adjudication in the initial action, preclusion will not be applied”). In Red 

- 3 -  
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BluffMines, the court found that issue preclusion should not apply, because in the first 

proceeding, the amount in controversy was $1,000, and in the second, $24,000. Here, the 

disparity is far wider. There was $0 at stake in the California proceeding, and there is over $8 

million at issue in this case. Issue preclusion cannot be applied in these circumstances. 

Because issue preclusion does not apply to the California order, it has no relevance and 

should not be admitted. 

11. The proposed exhibits are unduly preiudicial. 

Arizona Rules of Evidence, Rule 403 provides that relevant evidence may be excluded “if 

its probative value is substantially outweighed by a danger of one or more of the following: 

unfair prejudice, confusing the issues.. ..” Here, to the extent the proposed exhibits are 

admissible, there is a danger that they would be unduly prejudicial and would confuse the issues. 

This danger outweighs any potential probative value of the proposed exhibits. The Commission 

should make its own independent determination without being influenced by the actions of an 

out-of-state agency. 

111. The exhibits violate the rule of completeness. 

Arizona Rule of Evidence, Rule 106 provides that if “a party introduces all or part of a 

writing or recorded statement, an adverse party may require the introduction, at that time, of any 

other part--or any other writing or recorded statement--that in fairness ought to be considered at 

the same time.” Rule 106 “partially codified the common law rule of completeness, which was 

designed to prevent prejudice to parities.’’ State v. Steinle /Adoran, Arizona Court of Appeals, 

Division 1, Case No. 1 CA-SA 14-0214 (opinion filed July 23, 2015) at 7 8. (copy attached). The 

purpose of the rule is to allow the trier of fact to consider the context and entire circumstances. 

Thus, in Steinle, the court excluded a video of a stabbing, because the video was only an edited 

clip and the remainder of the recording was deleted. Id. at 77 12, 16. 

Here, the California agency has entered a subsequent order, applicable to Concordia, that 

eliminated many of the findings in the original order. It appears that order was revised through 

the efforts of Concordia in challenging the original order. Further, it seems likely that the same 

modification would have been made as to Mr. Bersch and Mr. Wanzek, if they had challenged the 

- 4 -  
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order. Thus, to the extent the exhibits are admitted, the amended order “in fairness out to be 

considered at the same time.” 

IV. Conclusion. 

Issue preclusion does not apply to the California order, because Mr. Bersch and Mr. 

Wanzek had no incentive to challenge the order, and because Mrs. Wanzek and ER Financial 

were not parties to the order. Further, the order risks unfair prejudice and confusion of the issues, 

and it violates the rule of completeness. Thus, Exhibits S- 176(a) and S- 176(b) should not be 

admitted. 

RESPECTFULLY SUBMITTED this a 7 +?day of July 20 15. 

> 

BY 
Timothy J. ?!!avo 
SNELL & WILMER L.L.P. 
One Arizona Center 
400 East Van Buren 
Phoenix, AZ 85004-2202 
Phone: 602.382.6347 
E-mail: tsabo@,swlaw.com 

and 

Paul J. Roshka, Jr. 
Craig Waugh 
POLSINELLI, P.C. 
One East Washington St., Suite 1200 
Phoenix, AZ 85004-2568 
Phone: 602.650.2098 
Email: proshka@,polsinelli.com 

Attorneys for the ER Respondents 
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STATE v. HON. STEINLE/MORAN 
Opinion of the Court 

OPINION 

Presiding Judge Patricia A. Orozco delivered the opinion of the Court, in 
which Judge Maurice Portley joined and Judge Randall M. Howe dissented. 

0 R 0 Z C 0, Judge: 

71 The Maricopa County Attorney’s Office (the State) petitions 
this Court for special action relief, challenging the trial court’s order 
precluding it from introducing as evidence a modified, edited or cropped 
version of a video, because the full version of the video was unavailable. 
Because Arizona Rules of Evidence 106 and 403 require admission of the 
full video, we accept jurisdiction and deny relief. 

BACKGROUND AND PROCEDURAL HISTORY 

72 On December 12, 2012, Alejandra Moran attended a house 
party. On the same evening, a fight began in the street and a witness, 
Hector Ponce, used his cell phone to make a video recording of the fight. 
Several witnesses, including Moran, stated that in the minutes leading up 
to the altercation, there was both a verbal and physical altercation between 
Moran and the victim, L.U. Ponce “cropped the first four and one half 
minutes from the video, sent the final thirty-one seconds of the video to a 
friend, and deleted the original video from his cell phone. The final thirty- 
one seconds of the video showed an individual, purported to be Moran, 
stab L.U. in the chest. Moran was subsequently indicted for first degree 
murder. 

73 Detectives were unable to recover the full version of the video 
from Ponce’s phone. Moran moved to exclude the edited video, arguing 
Rule 106, the rule of completeness, and Rule 1001, the best evidence rule, 
did not allow admission of just a portion of the full video. Moran also 
raised chain of custody and hearsay objections. The trial court granted 
Moran’s motion and the State filed a motion to reconsider. The trial court 
denied the motion, and this special action followed. 

SPECIAL ACTION JURISDICTION 

74 Special action jurisdiction is proper when a party has no 
”equally plain, speedy, and adequate remedy by appeal.” Ariz. R.P. Spec. 
Act. 1. We have discretion to accept special action jurisdiction and we do 

2 
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so if a petitioner presents "an issue of first impression and one of statewide 
importance that is likely to recur." State D. Bernstein, 234 Ariz. 89, 93, 1 6, 
317 P.3d 630,634 (App. 2014). Jurisdiction is also appropriate when rules 
require immediate interpretation. Id. 

a5 The parties agree the State has no speedy or adequate remedy 
on appeal. Moreover, this petition raises an issue of first impression 
regarding Rule 106. Thus, in the exercise of our discretion, we accept 
special action jurisdiction. 

DISCUSSION 

a6 "We review a trial court's ruling on admissibility of evidence 
for an abuse of discretion." State D. Buccheri-Bianca, 233 Ariz. 324,328, 7 7, 
312 P.3d 123, 127 (App. 2013) (internal citations omitted). However, we 
review de novo the construction of the rules of evidence. State D. Payne, 233 
Ariz. 484,502, 7 49,314 P.3d 1239,1248 (2013). 

I. The Video is a Statement 

77 The State argues the trial court abused its discretion in 
excluding the edited video because the video is not a "statement" under 
Rule 106 and the trial court incorrectly applied the rule to "conduct." 
Arizona Rule of Evidence 106 provides: 

If a party introduces all or part of a writing or recorded 
statement, an adverse party may require the introduction, at 
that time, of any other part--or any other writing or recorded 
statement--that in fairness ought to be considered at the same time. 

(Emphasis added.) Because this is an issue of first impression. "[ilt is 
appropriate to look to federal courts' interpretation of federal rules that 
mirror Arizona rules." Haroutunian D. Valueoptions, Inc., 218 Ariz. 541,548 
n.8, 7 18,198 P.3d 1114,1121 n.8 (App. 2008). We give great weight to the 
interpretation of federal rules. See Valera D. Roman, 156 Ariz. 476,477, 753 
P.2d 166, 167 (App. 1987) (giving deference to the interpretation of the 
Federal Rules of Civil Procedure in a case of first impression because 
Arizona has substantially adopted the federal rules). 

as Rule 106 contains identical language to Federal Rule of 
Evidence 106. Federal Rule 106 partially codified the common law rule of 
completeness, which was designed to prevent prejudice to parties. Beech 
Aircraft Coup. v. Rainey, 488 U.S. 153, 171-72 (1988). Under the rule of 
completeness, "[tlhe opponent, against whom a part of an utterance has 

3 
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been put in, may in his turn complement it by putting in the remainder, in 
order to secure for the tribunal a complete understanding of the total tenor 
and effect of the utterance." Id. at 171. Arizona also recognizes the rule of 
completeness. See State v. Prasertphong, 210 Ariz. 496, 499, T[ 15, 115 P.3d 
828, 831 (2005) (noting the rule requires only admission of portions of a 
statement "necessary to quahfy, explain or place into context the portion 
already introduced") (internal citations omitted); see also State o. Cmz, 218 
Ariz. 149,162,Y 58,181 P.3d 196,209 (2008). 

79 
applied the rule to recordings of "conduct" and held: 

While interpreting Federal Rule 106, the federal courts have 

[I]f selected segments of a video or audio exhibit will be 
offered at trial.. .the entire video or audio exhibit had best be 
preserved, so that opposing counsel and/or the opposing 
party(s) may review the evidence and determine if 'any other 
party or any other writing or recorded statement.. .ought in 
fairness.. .be considered contemporaneously with' the 
proffered segments.. .Simply put, the government cannot 
make use of video segments that have been 'cherry picked' 
when the remainder of the recording has been erased or 
recorded-over [.I 

U.S. o. Yevakpor, 419 F. Supp. 2d 242, 252 (N.D.N.Y. 2006). We find this 
analysis persuasive. In Yevakpor, the defendant was charged with 
attempted importation of a controlled substance and possession with intent 
to distribute a controlled substance. Id. at 243. The defendant filed a motion 
in limine challenging the government's use of three one-minute video 
segments recorded at the Customs Area Security Center depicting a border 
stop and search when the videos only represented "a small clip of the entire 
time the defendant was recorded." Id. at 243-44. The video segments did 
not show the results of the search or anything that occurred before the stop 
and the remainder of the recording was either erased or recorded over. Id. 
at 245. 

710 The court granted the motion, noting, "Mideo recordings 
provide a more complete picture of events, a continuous stream of 
information, with less scenes being taken out of context. That benefit is 
curtailed in this case due to . . . failure to preserve the entire video." Id. at 
246. Therefore we hold that a video is a statement for purposes of Rule 106. 

4 
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11. Complete Video Is Necessary to Put Events Into Context 

711 The State argues, .”Any video depiction of events surrounding 
the [thirty-one] second clip is not necessary to put [I Moran’s physical attack 
on [L.U.] depicted in the video clip into context.” We disagree. Like the 
video segments in Yevakpor, the video in this case was edited to delete the 
first four and one half minutes and does not show the events leading up to 
the stabbing. 

TI2  Unlike in Yevakpor, where the State edited the recording, in 
this case, the State had no part in deleting the first four and one half minutes 
of the recording. Nevertheless, the edited video will not give the jury a 
complete understanding of what occurred prior to the stabbing. The 
edited-out portion of the video is especially relevant to Moran’s defense 
because she argues the murder was not‘premeditated and she was 
provoked. Also, the deleted portion of the video is ”necessary to qual+, 
explain or place into context the portion already introduced.” See 
Praserfphong, 210 Ark. at 499, 7 15,115 P.3d at 831. Because the first four 
and one-half minutes of the video cannot be shown, the fairness element of 
Rule 106 cannot be satisfied. 

713 Furthermore, under Rule 403, a ”court may exclude relevant 
evidence if its probative value is substantially outweighed by a danger of. 
. . unfair prejudice.” If the edited video is admitted, Moran will suffer 
prejudice. If there were no witnesses claiming that in the minutes leading 
up to the stabbing, there was both a verbal and physical altercation between 
Moran and L.U., Moran might not be able to show prejudice. But in this 
case, where such witnesses exist, Moran has shown prejudice under Rule 
403. 

714 The United States Supreme Court has recognized that 
appellate courts afford trial courts broad discretion in their evidentiary 
rulings because trial courts have ”familiarly with the detail of the case” and 
”greater experience in evidentiary matters.” Sprinf/United Mgrnf. Co. v. 
Mendelsohn, 552 US. 379,384 (2008). ”This is particularly true with respect 
to Rule 403 since it requires an on-the-spot balancing of probative value and 
prejudice, potentially to exclude as unduly prejudicial some evidence that 
already has been found to be factually relevant.’’ Id. (internal punctuation 
omitted). Therefore, pursuant to Rules 403 and 106, the trial court did not 
abuse its discretion by excluding it. 

715 The dissent lists a parade of horribles that may come about, 
should the video in this case not be admitted. In each of those examples, 

5 
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the defendant will have to show prejudice, as Moran has done here. 
Without the showing of prejudice, the parade that the dissent complains of 
will never be realized. 

716 The trial court did not abuse its discretion by granting 
Moran’s motion to exclude the edited video because the entire video no 
longer exists. Moreover, we find that the State’s case is not undermined by 
the exclusion because the video is not the sole evidence. The State may call 
Ponce to test@ about his recollection of the events.’ 

CONCLUSION 

ll17 
special action jurisdiction but deny relief. 

For the foregoing reasons, we exercise our discretion to accept 

H 0 WE, J., dissenting: 

718 I respectfully dissent from the majority’s holding that the trial 
court properly excluded the video under Arizona Rule of Evidence 106. 
Although Rule 106 properly applies to conduct, see, eg., United States ZI. 

Spearman, 186 F.3d 743, 755 (6th Cir. 1999) (applying the rule to a video 
demonstrating conduct); DesJardins 71. State, 759 N.E.2d 1036, 1037 (Ind. 
2001) (same); Bunch ZI. State, 123 So. 3d 484,493-94 (Miss. 2013) (same), the 
majority misapplies Rule 106 to preclude a complete statement that is 
otherwise admissible. Given the explosive growth of social networking and 
the constant exchange of digital photographs, videos, and text messages, 
the majority’s decision will exclude wide swaths of relevant and probative 
evidence. 

719 Rule 106 does not apply here because the State has offered the 
entire video in evidence and no part or portion remains unadmitted that is 
necessary to provide context. Under Rule 106, if a party ”introduces all or 
part of a writing or recorded statement, an adverse party may require the 
introduction, at that time, of any other part-or any other writing or 
recorded statement-that in fairness ought to be considered at the same 
time.” The rule protects against “the misleading impression created by 

1 

and Rule 403, we need not address the State’s other arguments. 
Because we find the video’s exclusion was proper under Rule 106 

6 



STATE v. HON. STEINLE/ MORAN 
Howe, J. Dissenting 

taking matters out of context.” Fed. R. Evid. 106 Advisory Comm. Note.2 
Accordingly, it requires admitting portions of a statement that are 
“necessary to quahfy, explain or place into context the portion already 
introduced.” Prasertphong, 210 Ariz. at 499 f 15,114 P.3d at 831. 

720 In this case, however, the State has offered in evidence the 
entire video in its possession. No other part or portion of the video has been 
omitted that is necessary to qual+, explain, or provide context for the 
video. Although the video was once part of a longer recording, that 
recording was deleted before the State came into possession of the video 
and no longer exists. The video, then, is the complete statement for 
purposes of Rule 106, and nothing remains that would be admissible under 
the rule. 

721 The majority’s position is that because the recording does not 
exist, the video is necessarily out of context and inadmissible under Rule 
106. But that misunderstands the rule. Rule 106 is a rule of admission, not 
exclusion. The rule presupposes that the offered statement is an excerpt of 
a longer statement and that any false impression from admission of the 
offered statement can be cured by admission of the longer statement. The 
rule does not provide that if evidence was once a part of a longer statement, 
it can be excluded if the longer statement is not available. The majority cites 
no authority that interprets the rule this way. 

lT22 The only authority the majority cites for its position is a New 
York federal district court decision, United States v. Yevakpor, in which the 
district court found the federal government at fault for destroying a 
surveillance video after excerpting certain segments for use at trial. 
419 F. Supp. 2d 242,246 (N.D.N.Y. 2006) (”In fact, it was not an inadvertent 
failure by Customs to preserve, but an affirmative order by a Customs 
supervisor to only preserve the selected three minutes of tape knowing that 
the subject of the video was to face criminal proceedings.”). The district 
court recognized that the critical factor in determining whether to preclude 
the preserved segments was whether the government was at fault, id. at 248, 
and held that the government’s intentional destruction of the video 
warranted preclusion of the segments: ”Simply put, the government cannot 
make use of video segments that have been ’cherry picked’ when the 
remainder of the recording has been erased or recorded-over,” id. at 252. 
Although the district court discussed Rule 106 in its analysis, the true basis 

2 

106. State v. Praserfphong, 210 Ariz. 496,499 TI 14,114 P.3d 828,831 (2005). 
Arizona adopted Rule 106 verbatim from Federal Rule of Evidence 

7 
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for exclusion was as a sanction for violating the defendant’s due process 
rights by destroying the complete surveillance video: 

[Tlhis Court finds it necessary to issue sanctions for the 
Government’s failures in this case. . . . Exclusion is an 
appropriate sanction given the government agency’s 
deliberate destruction of evidence, in light of its knowledge 
that the evidence could have been used in prosecution or 
defense. 

Id. at 251-52. 

723 The issue addressed in Yevakpor does not exist here. The 
majority agrees that the State ”had no part” in the destruction of the longer 
recording. Supra 7 12. In fact, the record shows that the State not only “had 
no part’’ in the destruction, it affirmatively tried to locate and seize the 
recording when it learned that the recording had been made. Because the 
State was not responsible for the longer recording’s destruction, no basis 
exists to sanction the State by excluding the video. Consequently, Yevakpor 
does not support exclusion of the video in this case. 

724 The majority also cites Arizona Rule of Evidence 403 as 
support for excluding the video, finding that admission of the video would 
be unfairly prejudicial because the video will not give the jurors ”a 
complete understanding of what occurred prior to the stabbing.” Supra 
7 12. But that conclusion is based on the same misunderstanding of Rule 
106; Rule 403 prejudice is simply not at issue here. Although the video was 
once a part of a longer recording, that recording ceased to exist before the 
State possessed the video and is consequently irrelevant to the video’s 
admissibility under the rules of evidence. At the time that the State seized 
the video, it was a complete unit of evidence, and the State is offering the 
complete video in evidence. Because the video is complete, Rule 106 does 
not apply. No other part of the video exists to be admitted that is ”necessary 
to qualify, explain or place into context the portion already introduced.’’ 
Prasertphong, 210 Ariz. at 499 7 15, 114 P.3d at 831. No unfair prejudice 
results from allowing the State to admit what is a complete video statement. 

725 Moreover, the admission of the video does not hamper 
Moran’s presentation of her defense that she had been provoked into 
stabbing the victim. Although Moran believes that the longer recording 
would have been visual evidence that she had been provoked, nothing 
prevents her from testdying to provocation herself or presenting the 
testimony of other witnesses about provocation. No doubt Moran wishes 
that the longer recording had been preserved so that she could use that 
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recording as evidence that she had been provoked. No doubt the State too 
wishes that the longer recording had been preserved to see if it contained 
anything that might incriminate Moran. Instead, however, Moran and the 
State must deal with the evidence as they find it. Rule 403 cannot justdy the 
preclusion of the video. Consequently, I would find that the trial court erred 
in precluding the admission of the video.3 

726 The majority’s erroneous decision will have a wide and 
negative effect on the use of evidence in criminal and civil litigation, 
improperly precluding the admission of relevant and probative evidence. 
Take a situation in which the police arrive at the scene of an arson and find 
one page of a diary relevant to determining the reason for the arson. If the 
rest of the diary has been consumed in the fire, the single page would be 

3 The trial court also held that the video was inadmissible on chain of 
custody, best evidence, and hearsay grounds. Because the majority 
affirms - erroneously, in my view - the trial court’s ruling based on Rule 
106, it declines to address the other bases for preclusion. See supra T[ 13 n.1. 
But holding as I would that the trial court erred in precluding the video 
under Rule 106 requires consideration of the other grounds. 

None of those grounds requires preclusion of the video. The State 
can properly authenticate the video and establish a continuous chain of 
custody with testimonies from Ponce, Mahfouz, and the detectives who 
seized it. See Ariz. R. Evid. 901(a)-(b)(l) (providing that ”[tlestimony that 
an item is what it is claimed to be” satisfies the requirement of 
authenticating or identdying an item); State v. Mucumber, 119 Ariz. 516,521- 
22,582 P.2d 162,167-68 (1978) (“A foundation [for introducing evidence] 
may be laid [elither through identification testimony [or] by establishing a 
chain of custody.”). Further, the best evidence rule does not preclude the 
video because the longer recording was destroyed for reasons other than 
the State’s bad faith. See Ariz. R. Evid. 1004(a) (“An original is not required 
and other evidence of the content of a [recording] is admissible if. . . all the 
originals are lost or destroyed, and not by the proponent acting in bad 
faith.”). Additionally, the video does not contain hearsay. The State is not 
offering it to prove the truth of Ponce’s statements, nor does the record 
indicate that Mahfouz intended his giving it to the police as an assertion. 
See Ariz. R. Evid. 801(c) (”Hearsay [is] a statement that: (1) the declarant 
does not make while testdying at the current trial or hearing; and (2) a party 
offers in evidence to prove the truth of the matter asserted in the 
statement.”); State v. Chavez, 225 Ariz. 442,444 1 8, 239 P.3d 761,763 (App. 
2010) (”[Wlords or conduct not intended as assertions are not hearsay even 
when offered as evidence of the declarant’s implicit belief of a fact”). 
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inadmissible under the majority’s analysis because the rest of the diary 
would be unavailable to provide the necessary context. 

lT27 The consequences are especially pronounced with current 
technology. Digital photographs, videos, and text messages are shared - 
and inevitably edited - innumerable times each day. The majority’s 
decision makes them inadmissible if- as is highly likely - they have ever 
been excerpted from longer recordings or text messages. Take a situation in 
which a person transmits to another a screenshot of part of a text message 
conversation and then accidentally drops the cell phone in water, 
destroying the phone. Under the majority’s analysis, the screenshot will be 
inadmissible because the longer text message conversation has ceased to 
exist. Or if a person takes a series of photographs on a cell phone and 
transmits one of them to another and then innocently erases the other 
photographs, the transmitted photograph will be inadmissible because the 
others have been destroyed. These are the unfortunate consequences of 
misapplying Rule 106. 

828 Because Rule 106 does not apply to the video of the stabbing, 
and the admission of the video was not unfairly prejudicial under Rule 403, 
the trial court erred in excluding the video. I must therefore dissent from 
the majority’s decision to affirm the trial court. 
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